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U.S. Department of Justice

Office of Legal Counsel

Officz of the Principsl Deputy Assistamt Attormey Geoerz) Washington D.C. 20530

May 10, 2005

_ MEMORANDUM FOR JORN A. RIZZO : 7
SENIOR DEPUTY GENERAL COUNSEL, CENTRAL YNTELLYGENCE AGENCY

Re: Application of 18 U.S.C. §§ 2340-23404 to the CShibined Use of Certain Technigques
in the Interrogation of High Vaiue al Qgeda Detainees

In our Memorandum for John A. Rizzo, Senior Deputy General Counsel, Central
Inteliigence Agency, from Steven G, Bradbury, Principal Deputy Assistant Attorney General,
Office of Legal Counsel, Re: Application of 18 U.S.C. §§ 2340-23404 to Certain Techniques
That May Be Used in the Inzerrogation of a High Value ol Qaeda Detainee (May 10, 2005)

("Technigites™), we addressed the dpplication of the anti-torhure statute, 18 U.S.C, §§ 2340-
23404, to certain interrogation techiniques that the CIA might use in the questioning of a.specific
al Qaeda operative, ‘There, we considered each technique individually. We.now consider the
application of the statute to the use of these same techniques in combination. Subject to the
conditions and limitations set out here and in echniques, we conclude that the authdrized
combined use of these specific techniques by adequately trained interrogators would not violate
sections 2340-2340A. ’ ' ‘

. Technigues, which set out our generzl interpretation of the sfarutory clements, guides us
here.” While referting to the analysis provided in that opinion, we do 1ot repeat it, but instead -

_ ! As noted in Techniques, the Criminal Division of the Departmead of Fustice s satisfied that our pencral
loterprctationof the Jegal standards under seetions 234 0-2340Afound in Technigii®s, is consistent with jis
concinrence in-our Memorandum for James B, Comey, Deputy Attorney General, from Dardel Levin, Acting
Assistant Attorney General, Office of Legal Counsel, Re: Legal Standards A pplicable Under 18 U.S.C, §§ 2340-
23404 (Dec, 30, 2004), Tn the present mesmorandum, we address only the application of 18 U,S.C. §§ 2340-23404A
‘o combirations of interrogation techniques, Nothing in (s mermoranduri or in otr prior advice ta the CIA shonld
be read 1o suggest that the use of these techniques would conform to the requirerncnts of the Uniform Code of
Military Justice that governs mermbers of the-Armed Forces or 1o United States cbligations under the Geneva
Conventions in circumstances where those Conventions would apply. We do not address the possible appliration of
articls 16 of the United Nations Convention Against Torture and Other Cruel, Inhutnan or Degrading Treatmen! or
Punishment, Deg, 1, 1984, S. Treaty Doec. No. 100-20, 1465 UNT.S. 85 (entered into forse for .S, Nav. 20,




FROM S1TE 15 ooy - . ‘ (YUEIMAY 10 20085 17:i50/5T. 17145/N0. 6160429715 p 51

igrdioy

presume 4 famifiacity with it. Furthermore, in referring to the individual interrogation techniguc‘s
whase combined use is our present subject, we mean those techniques as we des_cilbed them in
Technigues, including alf of the limitations, presumptions, and ssfeguards described there.

TOP SECRET/

One overarching point from Techniques bears repeating: Torture is abhorrent and
universally repudiated, see Techriques at 1, and the President has stated that the United States
will not tolerate it. 7 at 1.2 & n.2 {citing Statement on United Nations Fnternational Day in
Support of Victims of Torture, 40 Weekly Comp. Pres. Doc. 1167-68 (Tuly 5, 2004)), In
Techniques, we accordingly exercised great care in applying sections 2340-2340A 1o the
individual techniques at issue; we apply the same degree of care in considering the combined use
of these techniques.

L

Under 18U.5.C. § 23404, itis a crime to commit, attempt to commit, or conspire to
.commit torture outside the United States, “Torture” is defined ag “an act committed by 2 person
acting under color of law specificslly intended to'inflict severe physical or mentat pain or
suffering (other than pain or suffering incidente! to lawful sanctions) upon another person within
his custody or physical control” 18 US.C § 2340(1). “Severe mental pain or suffering” is
defined as “the profonged mental harm caused by or resulting fram” aay of four predicate acts.
Id § 2340(2). These nots are (1) “the intentional infliction or threatenad infliction of severe
physical pain or suffering”, (2).“the administration or application, or threatened administration or
application, of mind-altering substances or other procedures calculated to disrupt profoundly the
senses or-the personality”; (3) “the threat of imminent death”; and (4) “the, threat that another

- person will imminently be subjected to death, severe physical pain or suffering, or the

administration or application of ming-altéring substances or other precedures calculated to
disrupt profoundly the senses or personality”

In Technigues, we concluded that the individual authorized use of soveral specific
interrogation techniques, subject to a variety of limitations and safeguards, would not viofate the
statote when employed in the interrogation of a specific member of af Qaeda, though we
concluded that at least in certain respects two of the techniques presented substantial questions -

* under sections 2340-2340A. The techniques that we andlyzed were dietary manipulation, nudity, ’
the attentiog grasp, walling, the facial hold, the facial slap or insuit slap, the abdominal slap,
cranffR Cotifinement, Wall standing, Stress gositions “water dousing; éxtended sleep deprivation,
and the “waterboard.” Technigues at 7.15,

19943, nor do we address any question rlating to conditions of confinement or detention, asdistinct fromthe -
Interrogation of detainess. We stress that our advice o the application of sections 2340-2340A dees nok reprosent
the policy views of the Department of Justice. concemning intermagation practices, Firally, we note that seetion
G037(2) of LR, 1268 (109¢h Cong. Ist Sess.), if it becomes Law,would forbid expending or obligating funds made
available by that bill “te subject any person in the custody or under the physical control of the United Stales to
tortuze,™ but because the bill would define “lorture” 10 have “the meaning given that term in section Z340(1) of title
- 13, United States Code,” § 6057(b)(1}, the provision {to the extént it might apply here at all) would merely reaffism
the preexisting prohibitions on torture in sections 234023404
g B(ORN .

T@{CRET/ :
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In conducting this analysis, there are two additional areas of general concern, First, it is

Susceptible to physical or miental pain o

possible that the application of certain techniques might render the detainee unusually
te to physioal

t suffering. If that were the case, use 6fa second

technique that would not ordinarily be-expected to—and could hot reasonably be considered
Specifically intended to—Cause severe physical or mentat pain or suffering by ifself ntight in fact
cause severe physical or mental pain or suffering because of the enhanced susceptibility created
by the first technique. Depending on the circumstances, and the knowledge and menta] state of:
the Ehten‘ogator, one might conclude that seévere pain or suffering wag specifically intended by

the application of the second technique

a

to a deteinee who was particularly vulnerable because of

the application of the firs; technique.. Because the use of these techniques in combination fs

intended to, and in fact can be expected to, physically wear down & detainee, because it is -

difficult {0 assess a5 to a particular individusl whether the application of multipls techniques
renders that individual more susceptible to physical pain or suffering, and bedange sleep

possibility of severe physical or mental
§§ 2340-23404 ns 2 result of such com

of documented Physiological effects that, i some -

pain or suffering withir the meaning of 18 U,S.C,
bined effects. Co

o5, see id. at 1-9, the Background
i ' on.the application of
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interrogation techniques, in combination and separately,” id. &t 9-18, The Background Paper
does not include any discussion of the waterboard; however, you have separately provided to us
2 description of how the waterboard may be used in combination with other techniques,
particularly dietary manipulation and slecp deprivation. See Fax for Steven G. Bradbu

Principal Deputy Assistant Attorney General, Office of Legal Coun om
Assistant General Counsel, CIA, at 3-4 {Apr. 22, 2005) (“Aprii 22 ‘

Phases of the Interrogation Process

) The first phase of the interrogation process, “Initial Conditions,” does not involve.
interrogation fechniques, and you have not asked us to consider any fegal question regarding the
CIA’s practices during this phase. The “Initial Coriditions” nonetheless set the stage for use of
the interrogation techniques, which come later 2 :

According to the Background Paper, before being flown to the site of interrogation, 2
detainee is given a medical examination, He theri is “seturely shackled and is deprived of sight
~and sound through the use of blindfolds, earmuils, and hoods” during the flight. Jd at2. An on-
board medical officer monitors his condition, Security personnel also monitor the detainec for

signs of distress. Upon arrival at the site, the detaines “finds himself'in complete control of

Americans” and is subjected to “precise, quiet, and almost dfinical” procedures designed to

underscore “the enarmity and suddenness.of the change in environment, the uncertainty about

what will happen next, and the potential dread {a detainee) may have of US custody.” Id His

Bead and face are shaved; his physical condition is documented throughi photographs taken while
* heis mude; and he is given medical and psychological interviews to assess his condition and to

make sure there are no contraindications to the use of any particular interrogation techniques.
See id at 2-3, ' 7 ‘

The detainee then enters the next phase, the “Transition to Interrogation:” The -
interrogators conduct an initial interview, “in a relatively benign énvironment,” to ascertain
whether the detaince is willing to cooperate. The detaince is “normally clothed but. seated and
shackled for security purposes.” 74 at 3, The interrogators take “an open, non-threatening
- approach,” but the detainee “would have to provide information on actionable threats and -
location information on High-Value Targets at large—not lower-level information—for

interrogators to continue with [this] neutral approach.” Id. If the detainee does not meet this
“very Migh™standard, e interrogators submit a detailed interrogaticH plan to CIA. headquarters

¥ Although the OMS Guidelines on Medical and Psychologieal Support to Detainee Rendition,

RIS OGN Ul TRTERTGN (DS, Z008) (COMS DRy 1o B o olalves quang

transport if necessary to protect the detainee or the vendition team, i at 4-5, the OMS Guidelines do niot provide for
the use of sedatives for interrogation. The Background Paper does not mention the administration.of any drugs
during tha détaines’s Imnsportation fo the site of the fnterrogation or at any other ime, and we do hot address any
such admipistration. OMS, we ynderstand i undware-of any use of sedation during the transpost of a defaines in

* the last two years and states that the interrogation program does not use sedation or medication for fhe parposs of
inferrogation. We caution that any use of sedatives should be carcfully evahuated, including ynder 18 U.S.C.
§ 2340(2)(B). For purposes of our analysis, we assume that fio drugs are administered during the releyant period or
that there are no ongoleg effects from any admiaisiration of any drugs; if that assumption doss not hold, gur aralysis
and conchusions cowld change.
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for approval. If the medical and psy'c;ftol'ogical assessments find no contraindications to the
praposed plan, and if senior CIA officers at headquarters approve some or all of ;he plan ;hmugi:
a cable transmitted to the site of the interrogation, the interrogation moves to the next phase. /d

Three interrogation techniques are-typicatly used to bring the detainee to “aﬁaseline,

dependent state,” “demonstrat{ing] to the [detainge] that he has no control over bastc human
- needs” and helping to miake him “perceive and value his personal welfare, comfort, and
immediate needs more than the information he is protecting.” Jd. at 4, The three techniques
- used to establish this “baseline™ are nudity, sleep deprivation (with shackiing and, at least-at )

times, with use of a diaper), and dietary manipulation. These techniques, which Technigues
described in some detail, “require little to no physical interaction between the detaines and
interrogator.” Background Paper at 5. '

Other techniques, which “require physical interaction between the interrogator and
(detainge,” are characterized as “corrective” and “are used principally 1o correct, startle, or . ..
achieve another enabling objective with the detainee.” Id These techniques “are not used
simultancously but are often used interchangeably during 2n jndividual interropation session.”
{d. The insult slap is used “periodically throughout the interrogation process when the
interrogator needs 10 immediately correct the detaines or provide a consequence to a detainee’s ,
response or non-response.” Jd. at 5-6. The insult slap “can be used in combination with water
dousing or kneeling stress positions™—~fechniqués that are not charactérized as “corréctive.” Id

- at §.- Another corrective technique, the sbdominal stap, “is similar to the insult stap in
appiication and desired résul” and “provides the variation necessary to keep a highdevel of
unpredictability in the intervogation process.” Jd The abdominal slap may be simultancously,
combined with water dousing, stress positions, and wall standing. A third coirective technique,
the facial hold, “is used sparingly throughout intetrogation.” 7d, It is not painful; but
“demonstrates the interrogator’s control over the [detainee}.” Jd It too miay be simultaneously
combined with water dousing, stress positions, and wall standing. Jd Finally, the attention

. 8rasp "may be used several times in the same interrogation” and may be simultanéously

. combined with water dousing or knesling stress positions, Jd

* Some'techniques are characterized as ¥eoercive.” These techniques “place the detaines =
in'more physical and psychological stress.” J4 at 7. Coercive techniques “are typically not used
i X ‘ - ki - e ’
_ ? The CIA maintains certain “detention conditions™ at all of its detention facilities. (These conditions “are
not interrogation techniques,” id. a1 4, and you have not asked us Lo assess their lawfulness under the statute.} The
_detaipee s ™ i i i

“interrogation pracess.” /d. These conditions enhance sequrify. - The noiss prevents the defainee from overhicaring
conversations of staff members, precludes him from picking up “auditory cines” about his surroundings, and
disrupts any efforts to communicate with otfer detainees, Jd. The fight pravides better conditions for security and-
for monitoring by the medical and psychological staff and (e interrogators. Although we do not address the
Iawfulness of using white nofse {not to exceed 79 decibels) and constant light, we note that acearding fo maferials
you have furished to us, (1} the Occupational Safety and Healih Administration has determined that there is na risk
af permanent hearing loss from continuous, 24-hour per day exposure to noise of up ta 82 decibels, an
" typically adapt fairly quickiy 1o the constant Eght aitd it docs not interfers unduly vith thelr ability fn leep. See Fax
. for Dan Levin, Acting Assistant Attorney Geoneral, Office of Lagal Counsel. frondB
General Counsel, Central Intelligence Agency at 3 (Jan, 4, 2005) Cn?af’};

Y
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in combination, although some combined use is possible.” Id. Walling “Is one of the most
effective interrogation techniques because it wears down the {detainee] physically, heighiens
uncertainty in the detainee about what the interrogator may do to him, and creates a sense of

 dread when the {detainee] knows he is about to be walled agein.” [d* A detaines “may be
walled one time {one impact with the wall) to make a point or twenty to thirty times ,
consecutively when the intérrogator requires a more sigaificant response to a question,” and
“will be walled multiple times” diing = session designed to be intense. /d Walling cannot
practically be used at the same time as other interrogation techniques,

Water temperature and other considerations of safety established by OMS limit the vse of
another coercive technique, water dousing. Sec #d, at 7-8, The technique “may be used
frequently within those guidelines.” X at 8. As suggested above, interrogators may corabine
water dousing with other techniques, such as stress positions, wall standing, the insult slap, or the
abdominal slap. See id a1 8.

The use of stress positians is “usually self-limiting in that temporary muscle fatigue .
usually Ieads to the [detainee’s] being unable to maintain the stress position after a period of
time.” Id Depending on the particular position, stress positions may be combined with water

- dousing, the insult slap, the facial hold, arid the attention grasp. See id Another coercive
technique, wall standing, is “usually self-limiting” in the same way as stress positions. /d. It
may be combined with water dousing and the abdominal stap, See id OMS guidelines limit the
technique of cramped confinement to no more thag cight hours at a time and 18 hours 2 day, and
confinement in the “small box” is limited to two hours. Jd Cramped confinement cannot be
used in simyltaneous combination with corrective or other coercive techniques.

We understand that the CIA’s use of all these interrogation techniques s subject to
ongoing monitoring by interrogation team members.who will direct that techniques be
discoatinued if there is a deviation from prescribed procedures and by medical and psychological
personnel from OMS who will direct that any or all techniques be ‘d-i'sconﬁnu_ed'if in their
professional judgment the detainee may otherwise suffer severe physical or mental pain or
suffering. See Techniques at 6~7.

A Protatypical If:zferrogarian

Y0 2 “prototypichl interrogation,” the detainee begins his.first Interrogation session
stripped of his clothes, shackled, and hooded, with the walling collar over his head and around

* Although walling “wears down the {detaines] physically,” Background Paper st 7, and undoubledly may
startle him, we understand that it is not si gnificantly painfill The detainee hits “a fexible false wall,” designed “to
create 3 loud sound when the individual hits it” and thos to cause “shock and surprise.” Juterrogation Memorandum
at2. Buf the defaince's “head and neck are supported withi 2 rolled hood or lowel that provides a ¢-collar effect fo
help prevent whiplash™; it is the detainee’s showlder blades that hit the wall; and the detaince is aliowed to rebound
from the flexible wall in order to veduce the chances of any injury. See id You have informed vs that a detaines is
expected to feel “dread” al the prospect of walling becauso of the shock and surpgise caused by the technique and
because of the sense of powerlessness that contes from belng roughly handled by the interrogators, not becaiise the.
techaique causes significant pain. '

s

TQP ,sfcam‘f




FROM SITE 18 vol . . .f'FUé)HAY 10 2005 TTZEO/ST.17:45‘/?{0.6?60429?15 P 58§

his neck. Background Paper gt 9-10, The interrogators remove the hood and explain that the
detainee can improve his situation by cooperating and may say that the intérrogators “will do
Wwhat jt takes to get important information.”  Jd¢ As soon as the detainee doés anything
inconsistent with the Interrogators” instructions, the interfogators use aninsult slap or abdominal
slap. They emplay walling if it becomes slear that the detaines is not cooperating in the
interrogation. This sequence “may continue for several more iterations as the interrogators
cantinue (o measure the {detainee’s] resistance posture and apply a negative consequence fo [his]
resistance efforts.” fd The interrogators and security officers then put the detainee into position
for standing sleep deprivation, begin dietary manipulation through a liquid diet, and keep the
detainee nude (except for a diaper). See id at 10-11. The first interrogation session, which
could have lasted from 30 minutes to several hours, would then be at an end. See id. at T1.

If the interrogation team determines there is a need to continue, and if the medical and
‘psychologicat personnel advise that there are no contraindications, a second session may begin.
See id. at 12. The interval between sessions could be as short as.an hour or as long as 24 hours.
See id at 11, Atthe start of the second session, the detainee is released from the position for .
standing sleep deprivation, is hooded, and is positioned agatast the walling wall, with the walling
collar aver his head and around his neck. See id Even before removing the hood, the
interrogators use the attention grasp to startle the detainge. The interrogators take off the hood

and begin questioning. Ifithe detainee dogs not give appropriate answers to the first questions,
the-interrogators use an insult slap or abdominal slap. ‘See id They employ walling if they
determine that the detainee “is intent on maintaining his resistance posture.” Id. st 13, This
Sequence “may continue for multiple iterations as the interrogators continue to measure the
[detainee’s] resistance posture.™ Jd. The interrogators then increase the pressure on-the datsiee
- by using a hose to douse the detaines with water for several minutes. They stop and start the
dousing as théy continue the intetrogation. See id They then end the session by placing the
detainee info the same circumstanies as-al the end of the first session: the detaines is ig the
standing position for sleep deprivation, is nude {except for a diaper), and is Ssubjected to dietary

manipulation. Once again, the session eould have fasted from 30 mingtes to several hours. See
id ) .

Again, if the interrogation team determi nes there is a need to continue, and if the mediczl
and psychological personnel find no contraindications, a third session may follow, The session
be_gi%g,i_tb;;h‘e_ detaineg positioned as at the beginning of the second, See id. at 14, Ifthe
detainee continues o resist, the interrogators continue {0 use walling and water dousing. The
corrective techniques—the insult slap, the abdominal slap, the facial hold, the attention grasp—

“may be used several times during this session based of the responses and actions of the

tdetainée]™ I The Tnterragators integrate stress positions and wall standing into the session.
Furthermore, “{iJatense questioning and walling would be repeated multiple times.” Jd,
Interrogators “use one technique to support another,” Jd For example, they threaten the use of
walling unless the detainee holds a stress position, thus inducing the detaines to remain in the
position longer than he otherwise would. At the end of the session, the interrogators and security

? We address the offects of this statement below at pp, 18-19,
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personnel place the detainee into the same circumstances as at the end of the first two sessions,
with the detainee subject to sleep deprivation, nudity, and distary manipulation. -/d -

In [ater sessions, the interrogators use those techniques that ere proving most effective
and drop the others. Sleep deprivation “may continue to the 70 to 120 hour range, or possibly
beyond for the hardest resisters, but in-no case exceed the 180-hour time limit.” Jd at 155 Ifthe
medical of psychological personne] find contraindications, sleep deprivation will end earlier. See
id at 15-16, While continuing the use of sleep deprivation, nudily, and dietary manipulatior, the

Jinterrogators may add cramped confinement. As the detainee begins to cogperate, the
interrogators “bégin gradually fo decrease the use of interrogation techniques.”™ /d. at 16. They" ’
Tay permit the detainee o sit, supply clothes, and provide more appetizing food. See id

. The entire process in this “prototypical interrogation” may [ast 30 days. If additional
time 15 required and a new approval is obtained from headquarters, interrogatior: may go longer
than 30 days. Nevertheless, “Toln average, the actual use of mterrogation techniques covers a
period of three to seven days, but can vary upwards to fifteen days based on the resilience of the -
- [detaineel™ Id Asin Te echniques, our advice here is limited to an interfogation process lasting
no more than 30 days. See Techniquesat 5, ‘ '

Use of the Waterboard in Combination with Other T echnfgﬁes

_ We understand that for a small number of detainees in very limited circumstances, the

- CIA miy wish to use the waterboard technique. You have previcusly explained that the
waterboard technique would be used ouly if: (1) the CIA has credible ntelligence that a terrorist
attack is imminent; (2) there are “substantial and credible indicators the subject has actionable
imtelligence that can prevent, disrapt or delay this attack™ and (3) other interrogation methods
‘have failed or are ualikely to yield actionable intelligénce in time to prevent the attack, See
Attachment {o Letter from John A Rizzo, Adting General Counsel, CIA, to Daniel Levin, Acting

- Assistant Attorney General, Office of Legal Counsel {Aug. 2, 2004). You have also informed us
that the waterboard may be approved for use with a given detaines only during, at most, one
single 30-day period, and that during that period, the waterboard technique may he wsed on sio
‘mote than five days. We fuither nnderstand that in any 24-hour period, inferrogators may use no
more thah two “sessions™ of the waterboard gn a subject—with a “session” defined to mean the
time that the detainee is strapped to the waterboard—and that rio session may last more than two
hour§*MofBover, during any session, the number of idividual applications of water Jasting 10
seconids or longer may not exceed six. The maximam length of any application of water is 40

seconds (you have informed us that this maximum has rarely been reached). Finally, the total

—eumuiativetimeofaltapplica Wi & (BT & Z4-HOOY periad Tay 1ot exceed 12
minuies, See Letter fro L ssociate General Counsel, CIA, ‘to Dan Levin;
Acting Assistant Attorney General, Office of Legal Counsel, at 1-2 (Aug, 19, 2004),

€ AsinTechniques, our advice here is restricted 1o one application of no more than 180 hours of sleep

deprivation,
rop seCrerf 0}4{1\1
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You have advised us that in those limited cases where the waterboard would be used, it
would be used only in direct combination with two other techniques, dietary manipulation and
.sleep deprivation. See April 2288 By 5t 3.4, While an individual is physically on the '
waterboard, the CIA does not use the atterition grasp, walling, the facial hold, the fxcial or insuff
slap, the ebdominal slap, cramped’ confinement, wall standing, stress positions, or water dousing,
though seme or all of these technigues-may be used with the individua] before the CIA needs to
resort to the waterboard, and we understand it is possible that one or more of these techniques,
- might be used on the same day as a waterboard session, but separately from thet session and not
in conjunction with the waterboard, See 7d at3, '

As we discussed in Technigues, yoir have informed us that an individual undergoing the
waterboard is ahwvays placed on a fluid diet before he may be subjected to the waterboard in order
to avoid aspiration of food matter, The individual is kept on the fluid diet throughout the period
the waterboard is used. For this reason, and in this way, the waterboard is used in combination

with dietary manipulation. See April 2218 o &t 3,

You have also described how sleep deprivation may be used prior to and during the A
-waterboard session, Id, at4. Ws understand that the time limitation on use of sleep deprivation,
.. as setforth in Techniques, continuts-io be-strietly ‘manitored-and enforesd dehen slegp
. deprivation is used in combinati ith the waterbaard {as it is when used in combination with
other techniques). Se¢ Aprif E;Hﬁ‘m at4. You have also informed us that there is no
evidenice in literature or experience that 5| eep deprivation exacerbates any harmful effects of the
waterboard, though it does reduce the detainee’s will to resist and thereby contributes to tie
effectivencss of the waterboard as an interrogation technique, Jd Asin Techriques, we
undersfand that in the event the detainee were perceived to be unable to withstand the effects of -

the waterboard for any reason, any member of the inteno'gatiou team has & jgation to
intérvene and, if necessary, to halt the uge of the waterboard. See April 22 e at 4,
_ -

- The issue of the combined effects of inte:mgaﬁo_n techniques raises comiplex and difficult
guestions and comesto usin a less-precisely defined form than the questions treated imour -
eatlier opinions.about individeal techniques. In evaluating individual techniqies, we turned to a
body of experience developed in the use of analogous techniques in military training by the

 Unifed Statés, o medical liferature, 2id to ths judgmént of medical Peérsonnel. Because there is
" less certainty and. definition'about the use of techniques in combination, it is necessary to draw
more inferences-in assessing what may be expected. You have informed us that, although “the .

T SXCmMpIAT TATS; THE Prototypioal INter O gation] 15 1o TEpresentation of HoW these techmques

- are actually employed,” “there is no template o seript that states with'certainty when and how
these techriiques will be used in combination during interrogation.” Backgrouid Paper at 17.
Whether arly ofher combination of techniques would, in the relevant senses, be like the ones

. presented—whether the combination would be no'mare likely to cause severe physical or mental

pain or suffering within the meaning of sections 2940-2340 A—would be a question that cannot
be dssessed in the context of the preseat legal opinion. For that reason, our.advice does not
extend to combinations of techniques ualike the ottes discussed here. For the same reason, it is

especially important that the CIA uge great care in applying these various techniques i

TOP owlRN
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combiaation in a real-world scenario, and that the members of the interrogation team, and the
attendant medica) staff, remain watchful for indications that the use of techniques in combination
may be having unintended effects, so that the interTogation regimen may be altered or halted, if
necessary, to ensure that it will not result in severe physical or mental pain or suffering to any

* detainee in violation of 18 ULS.C. §§2340-23404.

Finally, in both of our previous opinions about specific techniques, we evaluated the use
of those techniques on particular identified individuals, ‘Here, we are asked to address the
combinations without reference to any particular detaines. As is refevant here, we know only
that an enhanced interrogation technique, such as most of the techniques at issae in Fecimigues,
may be used on a detainee only if medical and psychological personael have detérmined that he

. is not likely, as a result, to expetience severe physical or mental pain or suffeting. Techniques zt
3. Once again, whether other detainees would, in the relevant ways; be like the ones previousty
at issue would be a factual guestion we cannot now deside. Our advice, therefore, does not
extend to the use of technigues on detainees unfike those we have previously considered,
Moreover, in this regard, it is also especially important, as we pointed out in T echmigies with
tespect to certain techniques, see, e.g., id. at 37 (discussitg sleep deprivation), that the CIA will -
carefully assess the condition of each individual detaines and that the CIA's use of these
.techniques in combinatioh will be sensitlve to the individualized physical condition and reactions .
of each detainee, so that the regimen-of interrogation would be altered or halted, if necessary, in
the event of unanticipated effects on a particular detainee,

Subject to these cautions and to the conditions, limitations, and safegtards set out below
and in Technigues, we rionstheless can reach some conclusions dbout the combined use of these
techniques; Although this is a difficuit question that will depend on the particular detainee, we
do not believe that the use of the techniques in combination as.vou have described them would
be expected to inflict “severe physical or menta! pain or suffering” within the meaning of the
statute. 18 U.5.C. §2340(1). Although the combination of iterrogation techniques wiil weer a
detainee down physically, we understand that the prificipal effect, as well as the primary goal, of
interrogation using these techniques is psychological—“to create a state of learned helpléssness
and dependente conducive to the collection of intelligence in a predictable, reliable, and .
sustainable manner,” Background Paper at 1—and numerous preceutions are designed to avoid -
inflicting “severe physical or mental pain or suffering.”

For present puroses, we may divide “scvere physicat ar medtal pain or suffering” into
three categories: “severe physical . . . pain,” “severe physical . , . suffering,” and “severe . . .
mental pain or suffering” (the fast being a defined term under the statute). See Technigues.at 22-

20, Memorandvm for James. B. Cotley, Deputy Aftorney Generat, from Daniel Levin, Acting
Assistant Attorey General, Office of Legal Counsel, Re: Legnl Standards Applicable Under 18 |
U.S.C. §§ 2340-23404 (Dec. 30, 2004), ' '

As explained below, any physical pain resulting from the use of these techniques, even isi
combination, canndf reasonably be expected to meet the level of “severe physical pain”
cantemplated by the statute. We conclude, therefore, that the authorized use in combination of .
these techniques by adequately trained interrogators, &s described in the Background Paper and
ax; could not reasonably be considerad specifically intended to-do so,

C}{{(}RN )
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Moreover, aithough it presents 2 claser question under sections 2340-2340A, we conclude that
the combined use of these techniques also cannot reasonably be expected to—and their

+ combined use in the authorized manner by adequately trained interrogators could not reasonably
be considered specifically intended to—cause severe physical suffering. Although two _
techniques, extended steep deprivation and the waterboard, may involve a more substantial risk
of physical distress_p othing in the other specific techniques discussed in the Background Paper
and the April 22 ax, or, as we understand it, in the CIA's experience to date with the
interrogations of more than two dozen detiinces (three of whose interrogations involved the use
of the waterboard), would lead to thie expectation that any physical discomfort from the
combination of sleep deprivation or the watefboard and other techniques would involve the
degree of intensity and duration of physical distress sufficient to constitute severe physical
suffering under the statute, Therefore, the use of the technique could not reasonably be viewed
as specifically intended to cause severe physical suffering. We stress again, however, that these
questions concerning whether the combined effects of different techniques may rise to the level
of physical suffering within the meaning of sections 2340-23404A are difficul ones, and they
reinforce the need for close and Qnigoing monitoring by medical and psychological personne] and
by all members of the interrogation team znd active intervention if necessary.

Analyzing the combined techniques in-terms of severe mental pain or sufférin-g Taises fwo

" questions uader the statute. The first is whether the risk of Kallueinations from sleep deprivation
may become exacerbated when combined with other technigues, such that a detainee might be
expected to experience “projonged mental harm” from the combination of techniques. Second,
the description in the Backgronnd Pdper that detainees may be specifically told that intecrogators
will “do what it takes” to elivit information, fd st 10, raises the question whether this statement
might qualify as a threat of infliction of severe physical pain or suffering or another of the
predicate acts required for “severe mental pain or suffering” under the statute. After discussing

_ both of those possibilities below, however, we conclud that the authorized use by adequately

 trained interrogators of the technigues in combination, as you have described them, would not
reasonebly be expeeted to cause prolonged mental harm and could not reasonably be considered

. Specifically intended to cause severe mental pain or siffering, We stress that these possible

. questions abaut the combined use of the techniques under the statutory categary bf severe mental

- paint or suffering are difficult ones znd they serve to reinforce the need for clase and ongoing -
monitoring and active intervention if necessary.

Severe Physical Pain

Qur twe previous opinions have not identified any techniques that would inflict pain that

T TApproaches the "seveiliy]” Tequited 16 violate the statuls. K number of the téchniques—dietary .
manipulation, nudity, slesp deprivation, the facial hold, and the attention grasp—are not
expected to-cause physical pain at all. See Technigues at 30-36. Others might cause some pain,
but the level of pain would not approach that which would be consideced “severe.” These
techniques.are the abdomingl slap, water dousing, various stress positions, wall standing,
cramped confinement, walling, and the facial slap. Sze id, We also understand that the
waterboard is not physically painful, /4 at 41. In part besause none of these techniques would
individually cause pain that even approaches the “severe” level required to violate the statite, the
combined use of the techniques under the conditions outlined here would not be expected to—
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and we conclude that their authorized fusc by adequately trained interrogators could not
rezsonably be considered specifically intended to—reach that level.’

TOP SE

We recognize the theoretical possibility that the use of one or more techniques would
make a detainee more susceptible to severe pain or that the technigues, in combination, would a
operate differently from the way they would indivi dually and thus cause severe pain, ‘But as we
understand the experience involving the combination of various techniques, the OMS medical
and psychological personnel have not observed any such increase in susceptibility. Otherthan

apparent increase in susceptibility fo severe paint has been observed either when techniques are
used sequentially or when they are used simultaneously—for example, when an insujt slap is

: simuitaneousl'y combined with water dousing or e knecfing stress position, or when wall standing

f

§ o, would ot operate in a different

| i }nénner from the ‘-’;f’?_i'}' _€h§:{‘ do iud.ivi-{iua%l_iy, 50-85 10 cause. e’re- pain,

We understand that experience supports these conclusions even though the Backgrotnd
Paper does give examples where the distress caused by one technique would be increased by use
of another, Ths “conditioning techniques™—nudity, sieep deprivation, and dietary-
manipulation—appear designed to wear, down the détainee, physically and psychologically

" atd; and “thege [conditioning] technigques are used in combination in almost ail cases,” -

Background Paper at 17, And, in-another example, the threat of walling is uséd fo cause 5

. detainee to hold g stress position {onger than he otherwise would. See 7el at 14. Theissue rzised
by the statute, however, is whether the techniques would be specifically intended to cause the

detainee to experience “severs pain” 18 U.8.C. § 2340(1). In the case of the conditioning

: p?xy%iéi pair; and, in the case of walling, wé understand that this fechnique inyolves 2 false, fletible wall axd i not
- Significantly painful, even with repelition. Our advige with xespect to walling in the present memorandem Is based

f;;htzg understznding that the repetitive wse of walling is interded only in increase the shock and diama of the
Aechnigue o e the :

severe physical pain to the detainea,
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techniques, the principal effect, as you have described it, is on the detainee’s will to resist other _

techniques, rather than an the pain that the other techniques cause, See Background Paper at 5,
e 12; April 22888 ax at 4. Moreover, the stress positions and wall standing, while inducing

muscle fatigue, Go not cause “severe physical . . . pain,” and there is no reason to believe that a
position, held somewhat longer than otherwise, would create such pain. See Technigues at 33-

34¢

In any particular case, a combination of techniques might have unexpected results, just as
an individual technique-could produce surprising effects. But the Background Paper and the
Aprif z‘éﬂmx, as well as Techniques, describe a system of medical and psychological
monitosing of the detainee that would very likely identify any such unexpected results as they
begin to ocour and would require an interrogation to be modified or stopped if a detaineeis in
danger of severe physical pain. Medical and psyshological personnel assess the detainee before
any interogation strts. See, e.g., Techniques at'5. Physical and psychological evaluations are
completed daily during any peried in which the interrogators use enhanced techniques, including
those at issue in Technigues {leaving aside dietary manipulation and sleep deprivation of less
than 48 hours). See id at 5-7. Medical and psychological personnel are on soene throughout the
interrogation, and are physically present or are otherwise observing during many of the
techniques. See id at 6-7. These safeguards, which were critically important to our conclusions
about individual techniques, are even more significant when techniques are combined. '

In one specific context, monitoring the effects ofy detainees appeass particularly

tuportant. The Background Paper and tie April ax illustrate that sleep deprivation is a
‘central part of the “prototypical interrogation.” We noted in 7 echriques that extended sleep
deprivation may cause a small decline in body temperature and incréased food consumption. See
Techniques at 33-34, Water dousing and dietary manipulation and perhaps even nudity may thits
raise dangers of enhanced susceptibility to hypothermia or other medical conditions for a
detainee undergoing sleep deprivation. As in Techniques, we assume that medical personnel wil]
be aware of these possibie interactions and will monitor detainees closely for any-signs that such

. interactions are developing. See id at 33-35, This monitoring, along with quick intervention if
_any signs of problematic Symptoms develop, can be expécted to prevent a detainee from

_ experiencing severe physical pain, . -

C amdYeadso understand that some studies supgest that extended sieep deprivation may be
associated with 8 reduced tolerance for some forms of pain.? Several of the techniq_ucs used by

¥ Qur advice about wall standing znd stress po;siﬁons ammm_mmmdgwmm__m__

WO UCSTETCd 10 ProGhCe Sovers pain (hal might result from contoriions oF tisting of the body, but only temporary
muscle fatipue,
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the CIA may involve 2 degree of physical pain, as we have previously noted, including facial and
abdominal slaps, walling, stress positions, and water dousing. Nevertheless, none of these ‘
techniques would cause anything approaching severe physical pain. Because sleep deprivation
appears to cause at most only relatively moderate decreases in pain tolerance, the use of these

techaiques in combination with extended sleep deprivation would not be expected o cause
severe pliysical pain. ' ‘ '

TOP g{cmm

. Thetefore, the combined use of techniques, as set out in the Background Paper and the
April 22 ax, would not reasonably be expected by the intérrogators to result in severe
physical pait. We conclude that the zuthorized use of these techniques in cormbination by
adequately trained interrogators, as you have described it, could niot reasonably, be considered
specifically intended to cause such pain for purposes of sections 2340-2340A. The close

monitoring of each detainee for any signs that he is at risk of experiencing severe physical pain
reinforces the conclusion that the combined use of interrogation techniques is not intended to. _
inflict such pain. OMS has directed that “Imjedical officers must remain cognizant at all times
of their obligation to prevent ‘severs physical or mental pain or suffering.'” OMS Guidelines at
10. The obligation of interrogation team members and medical staff to intercede if their
observations indicate a detaines is at risk of experiencing severe-physical pain, and the
-expectation that all interrogators understand the important role played by OMS and will
coaperate with them in the exercise of this duty, are here, as in Technigues, essential to obr

advice. See Techniques at 14.

Severe Physical Suffering’

We noted in Technigues that, although the statute covers a category of “severe physical
.. suffering” distinct from “severe physical pain,” this category encompesses only “physical
distress that is ‘severe’ considering its intensity and duration or persistence, rather than merely
mild or transitory.” Id. at 23 (internal quotation marks omitted). Severe physical suffering for
- purposes of sections 2340-23404, ‘we have concluded, means a state or condition of physisal
- . distress, misery, affliction, or torment, usually involving physicel pain, that is both extreme in
intensity and sigaificantly protracted in duration or persistent over time. Jd  Severe physical
suffering is distinguished fom suffering that is purely mental or psychological in nature, since - -
mental suffering is encompassed by the separately defined statutory category of “severs mental
pair; or sufzgring," discussed below. To amount to torture, conduct must be “sufficiently extreme
-and SHageGus to warrdnt the universil condematio that the term “Toiture’ both connotes and |
invokes.” See Price v. Socialist People 's Libyen drab Jamahiriya, 294 E.3d 82, 92 (D.C. Cir.
2002) (interprc:ing the TVPA); ¢f. Mehinovic v, Virckovic, 198 F. Supp: 2d 1322, 1332-40, 1345-

SR T ¥ @ coutse of conduct that Tncluded severe
beatings to the genitals, head, and other parts of the body with metal pipes and various other
items; removal of teeth with plters: Kicking ifv the face and ribs; breaking of bones and ribs and
dislocation of fingers; cutting a figure into the victin’s forchead: hanging the victim and besting
him; extreme limitations of food and water; and subjection to games of “Russian roulette™).

In Techniques, we recognized that, depending on the physical condition and reactions of

- & given indiyiduaf, extended sleep deprivation might cause physical distress in some cases, /2 at
34. Agcardingly, we advised that the strict limitations and safeguards adopted by the CIA 4re
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important to ensure that the use of extended sleep deprivation would fot cauge severe physical
sufering. /d. at 34-35. We pointed to the close medical monitoring by OMS of each detainec
subjected to sleep deprivation, as well as to the power of any member of the interrogation team
or detention facitity staff to intervenes and, in particular, to intervention by OMS if OMS
concludes in its medical judgment that the detainee may be experiencing extreme physical
 distress. With those safeguards in'place, and based on the assumption that they would be strictly
followed, we concluded that the authorized use of sleep.deprivation by adequately trained
interrogators could not reasonably be considered specificafly intended to cause such severe
physical suffering. 74 at 34, We pointed out that “[d}ifferent individual detainees may react .
physically to steep deprivation in different ways,” id., and we assumed that the interrogation

TOP SECRET/A

Although it is difficult to caloulate the additiona! effect of combining other techniques

with sleep deprivation, we do rot believe that the addition of the other techniques as described in
the Background Paper would result in “severe physical . . suffering.” The other techniques do
not themselves inflict severe physical pain. They are not of the intensity and duration that are -
necessary for “severe physical suffering”; instead, they only increase, over a short tinie, the
discomfort that a detainee subjected to sleep deprivation experiences, They do not extend the
time af which sleep deprivation would end, and although it is possible that the other techniques
increase the physical discomfort associated with sleep deprivation itself, we canmot say that the
effect would be so significant as to cause “physical distress that is *severs’ considering its :
intensity and duration or persistence.” Technigues at 23 (internal quotation marks omitted), We
emphasize that the question of “severe physical sufferi ng” in the context of a combination of
techniques is & substantial and difficult one, particularly in light of the imprecision in the _

. Statutory standard and the relative lack of guidance jn the case law. Nevertheless, we believe
that the combination of technigues in question here would 1ot be “extreme and outrageous” and
thus would not reach the high bar established by Congress in sections 2340-2340A, which is
reserved for actions that “warrant the universal condemnation that the iefim “forture’ botl
vonnotes.and invokes." See Price v, Socialist People's Libyan Arab Jamahiriya, 294 F3d 3t 92
(interpreting the TVPA) ' B

“rea 306 explained in Technigyes, cxperience with extended slegp deprivation shows that
““[s]urprisingly, little seemied to 80 wrong with the subjects physically. The main effects lay
with sleepiness and impaired brain functioning, but even these were no great cause for concern,™
Id at 36 (quoting James Horne, Wy We Sleen: The Fimetions of Sleen in L ugters e Othe
Mammaly 73-24 (1988)). The aspects of sleep deprivation that might result in substantial
physical discomfort, therefore, are limited in scope; and although the degree of distress
associated with sleepiness, as noted above, may diffef fron person to person, the CIA has found
that many of the at [east 25 detainees subjected 1o steep deprivation have tolerated it well. The

Shefckiing is employed as a passive means of keeping 2 detainee awake and is used in a way
designed to Prevent causing sigrificant pain, A detainee is not allowed to hang by his wrists,
When the detainee js shackled in a sitting position, he is on a stoof adequate to bear his weight;

and if @ horizontal position is used, there is no additional stress on the detainee’s arm or leg

TOP SECRR /B
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joints that might force kis limbs beyond their natural éxtension or create tension on any joint.
Furthérmore, team members, as well as medical staff, watch for the development of edema and

- will act to refieve that condition, should significant edema develop. If a detaines subject (o sleep
deprivation is using an adult diaper, the diaper is checked regularly and changed as needed to
prevent skin irritaiion.

Nevertheless, we recognize, as noted above, the possibility that sleep deprivation might
lower 3 detainee’s tolerance for pain, See supra p.13 & n.9. This passibility suggests that use of
extended sleep deprivation in combination with other techniques might be more likely than the
separate use of the techniques to place the detaines.in a state of severe physical disiress and,
therefore, that the detaines might be more likely to experience severe physical suffering,

. However, you have informed us that the interrogation techniques at issue would not be used -
during.a course of extended sleep deprivation with such frequency and intensity &5 to induce in .
the detainee a persistent condition of extreme physical distress such as may constitute “severe
physical suffering” within the meaning of sections 2340-2340A. We understand that the
combined use of these techniques with extended sleep deprivation is not designed or expected to
cause that result. Bven assuming there could be such an effect, members of the interrogation

 team and medical staff from OMS monitor detainees and would intercede if theére were
indications that the combined use of the techniques may be having that resuli, and the use of the

-techniques would be reduced in frequency or intensity or halied altogether, 45 nécessary. Inthis
regard, we assume that if a detainee started to show an afypical, adverse reaction during sleep

- deprivation, the system for monitoring Wwould identify this development, '

These considerations underscore that the combination of other techniques with sleep
deprivation magnifies the importatice of adhering strictly to the limits and safeguards applicable
to sleep deprivation as an individual technique, a3 well as the understanding that team personnel,
as well as OMS medical personnel, would intervene to alter or stop the use of an interrogation
technique if they conclude that a detainee is or may be experiencing exireme physical distress.

 The waterboard may be used simultaneously. with two other techniques: it may be nsed
during a.course of slegp deprivation, and as explained above, a detainee subjected to the
‘waterboard must be under dietary manipulation, because a fluid diet reduces the risks of the -
technique. Furthermore, although the insult slap, abdominal slap, attention grasp, facial hold,
walling water dousing, stress positions, and cramped confinement cannot b employed during
the aé%— ta session when ‘the waterbosrd is beihg employed, they may be used at a point.in time

I T eChinIques, We explained Why neither sleep.deprivatiof nor the waterboard wonld
itmpose distress of such intensity and duration as to amount to “severe physical suffecing,” and,
depending on the circumstancés and the individual detainee, we do not believe the combination
of the techniques, even {f close in time with other techniques, would change that conclusion,

‘The physical distress of the waterboard, s explained in Techniques, fasts only during the
relatively short periods during & session whén the technique is actually being used. Sleep
qepﬁv;tion would not extend that period. Moreover, we understand that there is nothing in the

- literature or experience to suggest that sleep deprivation would exacecbate any harmful effects of -

- the waterboard. See supra p. 9. Similarly, the use of the waterboard would not extend the time

- .

TOP




rl

FROM s|TE 15 boy ' . {TUEIMAY 10 2005 17:51/8T. 17:46/NO. §160428715 » gg

of sleep deprivation of increase its distress, except during the relatively brief times that the
techaique is actually being used. And the use of other techniques that do not z-nvoive'tife?
intensity and duration required for “severe physical suffering” would not lengthen the time
during which the waterboard would be used or increase, in any apparent way, the intensity qf the
distress it would cause. Nevertheless, because both the waterboard and sleeg deprivation raise
substantial questions, the combination of the techniques only heightens the difficulty of thc '
issues. Furthermore, patticularly because the waterboard is so different from other techniques in
its effects, its use in combination with other techniques is particularly difficult to judge in the
abstract and calls for the nimost vigilance and care.

Based on.these assumptions, and those described at length in Techniques, we conclyd
that the combination-of techniques, as described in-the Background Paper and the Aprit 22
- Faze, would not be expected by the interrogators to cause “severe physical . . . suffering,” and that
the authorized use of these techniques in combination by adequately trained intcrrbgato‘rsif:ou!d
not reasonably be considered specifically intended to cause severe physical suffering within the
meaning of sections 2340-2340A. . :

‘Severe Mental Pain or Suffering

As we explained in Technigues, the statutory definition of “severe mental pain or

- suffering™ requires that one of four specified predicate acts cause “prolonged mental harm.” 18
U.S.C. § 2340(2); see Technigues at 24-25, Tn Techniques, we concluded that only two of th_e‘
technigues at issue here—sleep deprivation and the waterboard—could oven arguably involve a
predicate act. The statute provides that “the administration or application . | -of ... procedires

- caloulated to disrupt profoundly the senses or the personality” car'be a predicate act, 18 us.c
§ 2340(2)(B). Although sleep deprivation may cause hallucinations, OMS, supported by the -
scientific literature of which we are aware, would not expect a profound disruption of the senses
and would order sleep deprivation discontinued if hallucinations occurred. We nonetheléss
assumed in Techrigues that sny hallucinations resulting from sleep deprivation would amount to
& profound disruption of the seases. Bven on this assumption, we concluded that sleep
deprivation should not be deemed “calculated” to have that effect. Techniques-at 35-36,
Furthermare, even if sleep deprivation could be said to be “caleulated” ta disrupt the senses -
profoundly and thus to qualify a5 a predicate 2ct, we expressed the understanding in Techniques
that, as demonstrated by the scientific literature sbout which.we knew and by relevant experience
in CIEMirértogations, tHe effects of sleep deﬁfivation;including the éffects of any associated
hallucinations, would rapidly dissipate. Beased on that understanding, sleep deprivation therefore

-would not cause “prolonged mental harm” and would not meet the statutory definition for .
“severeental paiTor st eting: Id at36; T :

We noted in Techmigues that the use of the waterboard might involve a predicate’act A
detainee subjected to the waterboard e€xperiences a sensation of drowning, which arguably
quelifies as a “threat of imminent death™ 18 US.C. § 2340(2)(C). We noted, however, that
there is no medical basis for believing that the technique would-produce any prolonged mental

“harm. As explained in Techniques, there is no ovidence for such profonged mental hanm in'the
CIA’s experience with the technique, and we understand that it has been uged thovsands of times

: TOP&CRET{ .
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(albeit in 2 somewhat different way) éiuring the military training of United States personnel,
without producing any evidence of such harm.

There is no evidence that combining other techniques with sleep deprivation or the
waterboard would change these conclusions. We understand that none of the detainees subjected
10 sleep deprivation has exhibited any lasting mental harm, and that, in all but one case, these
detainees have been subjecied to at least some other interrogation technique besides the sleep -
deprivation itself. Nor does this experience give any reason to believe that, should sleep
deprivation cause hallucinations, the use of these other techniques in combination with sleep
deprivation would change the expected result that, once a person subjected to sleep deprivation is

allowed to sleep, the effects of the sleep deprivation, and of any associdted halucinations, would
rapidly dissipate. ‘ '

Once again, our advice sssumes continuous, diligent monitoring of the detainee during

sleep deprivation-and prompt intervention at the first signs of hallucinatory experiences. The

. absence of any atypical, adverse reaction during slesp deprivation would buttress the inference
that, like others deprived of sleep for long perinds, the detaines-would fit within the norm

. established by experience with sleep deprivation, both the general experience reflected in.the

. medical literature and the CIA’s specific experience with other detainees. We understand that,
based on these experiences, the detainee would be expected to return quickly to his formal
mental state once he has been allowed to sleep and would suffer no “prolonged mental harm.”

Similarly, the CIA’s experience has produced no evidence that combining the waterboard
and other techniques causes prolonged mental harm, and the same is true of the military training
in which the technigue was used. We assurme, sgain, continuous zad diligent monitoring duting
the use of the technique, with a view toward quickly identifying any atypical, adverse reactions.
and intervening as necessary. ' : '

The Background Paper raises one other issue about “severe mental pain or suffering.”
According to the Background Paper, the interrogators may tell detainees that they “will do what
it takes to get important information.” Backgronnd Paper at 10. (We understand that
interrogators may instead use other statements that might be taken to have a similar import) =
Conceivably, a detainee might understand such a statement as a threat that, if necessary, the
intergogators will immigently subject him to .severe physical pain or_suffering” or to “the
admintstration or application of mind-altering substances or other procedures calculated to
disrupt profoundly the senses or the personality,” or he perhaps even could interpret the
statoment as a threat of imminent death (although,. as the detaines him

" realize, kifling a detainee would end the flaw of information). 18 U.S.C. § 2340(2)(A)-(C).

‘We doubt that this statement is sufficiently-specific to qualify as e predicate act under
section 2340(2). Nevertheless, we do not have sufficient information to judge whether, in
context, detainees understand the statement in any of these ways. Ifthey do, this statement af the
beginning of the interrogation arguably requires considering whether it alters the detainee’s
perception of the interrogation techniques and whether, in light of this perception, prolonged
mental harm would be expected to result from the combination throughout the interrogation
process of all of the techniques used. We do not have any body of experience, beyond the CIA"s

TOP SECRET]

S NOBORN




FROM 51TE 15 0dy ] CTUBIMAY 10 20085 t7:61/5T, 17:45/N0. 6160429715 P 68

- TOPﬁﬁCRET :

OWn experience with detainees, on which to base an answer fo this question. SERE fraining, for
example, or other experience with sleep deprivation, does not involve its use with the standing
position used here, extended nudity, extended dietary manipulation, and the ather techniques _
which are intendéd “to create a state of learned helplessness,” Background Paper at 1, and SERE
training does not involve repeated applications of the waterboard. A statement that the
interrogators “will do what it takes to get important information” moves the interrogations at
isste here even forther from this body of experience. | '

Although it may raise 2 question we do not believe that, under the careful limitations and ‘
monitoring in place, the combined use cutlined in the Background Paper, together with a

- statement of this kind, would violate the statute. We are informed that, in the opinion of OMS,
none of the detainees who have heard such » statement i their interrogations has experienced
“prolonged mental harm,” such as post-traumatic stress disorder, see Techniques at 26 131,352
result of it or the various techniques wtilized on them, This body of experience supporis the
canclusion that the use of the statement does not alter the effects that would be expected to
follow from the combined use of the techniques. Nevertheless, in light of these uncertainties,
you may wish to evaluate whether such a statement is a necessary part of the interrogation

regimen or whether a different statement might be adequate to convey to the detsinee the
seriousness of his situation.
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In view of the experience from past interrogations, the judgment of medical and

~ psychological personnel, and the interrogation team’s diligent monitoring of the effects of
combining interTogation techniques, interrogators would not reasonably expect that the combined

- use of the interrogation methods under consideration, subject to the conditions and safeguards set
forth here and in Technigues, would result in severe phiysical or mental pain or suffering within
the meaning of sections 2340-2340A Accordingly, clude that the gutﬁorized use, as
described in the Background Paper and the April 2288 BE oy of these techniques in
combination by adequately trained interrogators could not reasonably be considered specifically
intended to cause severe physical or mental pain or suffering, and thus would not violate sections
2340-2340A. We nonetheless underscore that when these techniques are combined in z real- -
world scenario, the members of the interrogation team and the aitenndant medical staff must be
vigilant in watching for uninterided effects, so that the individual characteristics.of each detainee
are constantly taken into account and the intérrogation may be modified or halted, if necessary,
to avoid causing severe physical or mental pain or suffering to any detaines. Furthermore, as
noted above, our advice does not-extend to combinations of techniques unlike the opes discnssed

—here, Znd Whether any othier combination of techniques would be more likely to cause severe
physical or mental pain or suffering within the meaning of sections 2340-2340A would be 2
question that we cannot asséss here. Similarly, our advice dees-not extend to the use of
techniques on detainees unlike those we have previously considered; and whether other detainees

_ would, in the relevant ways, be like the ones at issue in our previous advice would be a factuz]
question we cannot now decide, Finally, we emphasize that these are issues about which
reasonable persons may disagree. Our task has ben made more difficult by the imprecision of
the statute and the refative absence of judicia! guidance, but we have applied our best reading of
the law to the specific facts that you have provided. |
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Please tet us know if we may be of further assistance.

Steven G. Bradbury
Principal Deputy Assistant Aftomey General
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